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1. Torrington’s Attempt to Justify the Special 
Damages Awarded. 

The brief for appellee on this appeal acknowledges the 
correctness of the principles of law set forth in the first 
section of our brief, which is at least a sign of some prog¬ 
ress. Having come to this awareness, and realizing that the 
record could not possibly support an argument claiming 
I that Fort Pitt knew in September or October 1969 of any 

supposed plans of Torrington to attempt to accelerate its 
work, Torrington has attempted a bootstrap operation 
I which requires a reply. 

Torrington now claims that the subcontract did not come 
into existence “legally” until some time after November 
12, that the parties had already by then agreed to a 

delivery date of late June 1970; that Fort Pitt somehow 
knew the total job and that the bridge would be one of the 
last items of work; and that Fort Pitt should have been 
able to figure out that if Torrington wanted to start to erect 
the bridge in July 1970, it must have wanted to complete 
the project in 1970. 

None of these points is correct, but we will not l>elabor 
the latter three because their viability rests entirely upon 
the validity of the first point—that the subcontract did not 
come into existence until alter November 12, 1969. 1 nra- 
graph 5 of the Torrington complaint alleges as follows 
(Appendix p. 33): 

“On or about September fi, 1969 defendant entered 
into a contract in writing with the plaintiff (a true 
copy of which is annexed hereto and marked 10x 1 1 ibit 1) 
which provided, among other tilings, for the furnishing, 
fabricating and erecting ot the structural steel under 
the aforesaid Item 29, and following the execution of 
said contract b\ the respective parties to this action. 
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said defendant duly requested plaintiff to inform it of 
its delivery and erection requirements for said struc¬ 
tural steel, as evidenced by its letter ot October 13, 
1909, annexed hereto and marked Exhibit 2, to which 
plaintiff replied by its letter dated Novemlier 3, 1009, 
annexed hereto and marked Exhibit 3, stating that the 
plaintiff's requirements for delivery and erection of 
said structural steel would be late June, 1070. 

Torrington’s letter of May 12, 1970, attached to its com¬ 
plaint (Appendix pp. 49-50) refers to January 29, 1970 as 
being five months after Torrington’s acceptance of the Fort 
Pitt proposal and further reiers to May 12, 1970 as being 
nine months from Torrington’s acceptance of the Fort Pitt 
proposal. 

These are judicial admissions which cannot be revoked 
by Torrington at this late date to suit its convenience. 

The first two sentences of Judge Holden’s Conclusions 
are as follows (Appendix pp. 73-74, emphasis added): 

‘•Fort Pitt's bid on quotation to Torrington specified 
that delivery of the fabricated steel was to be mutually 
agreed upon. The correspondence which followed Tor¬ 
rington's acceptance of the Lid establishes that June 
delivery in 1970 was the time the material was re¬ 
quired. . . ” 

Accordingly, the bootstrap argument must fail because 
its entire foundation lias already been conclusively contra 
dieted by Isith Torrington and the lower court. 

Torrington next claims that Fort Pitt at no time chal¬ 
lenged or questioned tile reasonableness or justness of the 
damages claimed and that Torrington’s evidence on dam¬ 
ages was uncontradicted. To the contrary, the transcript 
consists almost entirely of cross examination on damages 
and the major parts of the exhibits were r ! orrington s own 





„rds contradictinp it. own claim. The fact of the matter 
in rlmt Torrinpton worke,l the job on a continnal overtime 
basis thrnuphout 11170 anil would have had to do :so rogar - 
less of whether the steel hud been shipped by Fort itt in 
late dune 107(1 (when, by the way, the piers and abutment, 
weren't vet ready) or early August or late August. Al- 

..gl, (lie lower court did not so find, it did disallow about 

two.,birds of .. claim,si. which the court would 

obviously not have done if the evidence had been uncontrn- 

dieted. 

cortninlv the damages awarded to Torrington ate not 
liartieularlv snlistantial, liut tliat is not tlie point. The 
principle involved is absolutely vital. The next time around 
il„. damages might ho seven million instead of seven thou- 

sand. 


2. Interest 

The argument of Torring' n on this point is the same 
argument made hy the same counsel in tin* Walsh case cited 
in our original brief (240 F. Supp. 1010). In that case 
the district court for the Northern District of New Wk 
lield that the creditor had an absolute right to interest 
under New York law and that the arguments as to whether 
interest had or had not been demanded were irrele- ant. 





We do agree with Torrington that it is unfortunate to 
have to ask the Court of Appeals to apply the correct rules 
of law relating to interest, because those rules are so simple 
rnd long-established. 
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